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EDITORIAL NOTES. 


rom a report made to the Chicago Bar Association by a special 
committee appointed by that body on “candidates for judges of the 
Municipal court,” it is apparent that that Association is not idle con- 
cerning the elective judiciary of that city. We judge from this report 
that the officers termed associate judges are the only ones concerning 
which the Bar Association takes notice, but it may be that it refers to 
those officials only because the “chief justice” is not elected, or at least 
not elected this year. Perhaps the Chicago Legal News, in which 
we find the report referred to, will explain for the benefit of the editors 
of law periodicals of other states who have not looked into the subject, 
how it is that the Chicago Bar Association came to have a committee to 
report on the “character, professional standing, experience and fitness” 
of candidates for &ssociate judges, how long it has done so, and what is 
the effect. The report says (and we judge from it that the proposal of the 
committee as to its requests to candidates is a novel one): “It is pro- 
posed to request each candidate to furnish, on blanks prepared for that 
purpose, full information with regard to themselves, and to request the 
members of the Association to furnish the committee with such informa- 
tion as they have of their own personal knowledge, relative to each can- 
didate. This information will be carefully collated by the committee 
and used in preparing a statement of facts in regard to each candidate, 
following the plan used by the Municipal Voters’ League and the Leg- 
islative Voters’ League. These statements will be printed and sent to 
the members of the Association before the Bar Primary is held. The 
candidates for county judge, probate judgeand chief justice of the Munic- 
ipal court are assumed to be so well known to the members of the Asso- 
ciation as to justify limiting the inquiry to the candidates for associate 
judgeships of the Municipal court. In order to give the committee time 
to do this work properly it is important that the responses from the 
members of the Association be made very promptly. The committee 
requests you to look over the enclosed list of candidates and to give 
briefly and succinctly such information as you have personal knowledge 
of relative to each candidate. Points to be covered are: First. Integ- 
ritv. Second. Judicial temperament, including, of course, fair-minded- 
ness. Third. Professional standing, including facts relating to profes- 
sional experience of the candidates. Fourth. Reputation for good 
sense; and, Fifth. Such other information as you can give. The com- 
mittee will assume that you have no personal knowledge of any candi- 
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date in respect of whom you say nothing in response. The information 
which you give the committee will be kept strictly confidential. [n- 
closed is a list of the candidates, together with a stamped envelope for 
your reply.” Then follows a list of seventy candidates who have been 
proposed to date, and a list of nineteen more who are stated to be 
ineligible. The eligibility of a lawyer for the office of associate judge 
is thus stated in the law of Illinois: “That no person shall be eligible to 
the office of chief justice or of associate judge of the Municipal court 
unless he shall be at least thirty years of age, and a citizen of the United 
States, nor unless he shall have resided in the county of Cook and been 
there engaged, either in active practice as an attorney and counselior at 
law or in the discharge of the duties of a judicial office, five years next 
preceding his election, or in one of said occupations during a portion 
of said time, and in the other the remaining portion thereof, and shall, 
at the time of his election, be a resident of the City of Chicago.” Laws 
1905, p. 163, section 10. Of course, in a state like New Jersey, where 
all judges are appointed by the Governor, and where there have never 
been any suspicions, either of political intrigue as to appointment or of 
malappointments, a statement of what is done in Chicago, where judicial 
officers are elected, would have no great interest to our State Bar Asso- 
ciation, but the subject generally is a highly interesting one, especially 
as connected with the problem of an elective judiciary. 


The Court of Chancery of this state, through Vice Chancellor Stev- 
ens, has rendered an exceedingly important decision in the case of the 
International Silver Co. v. Rogers. As the decision has been appealed, 
we shall of course make no comments upon the case, except to say that 
important and far-reaching must be the final decision, whatever the out- 
come, to manufacturers whose trade-marks contain their own name, and 
which name is a vital part of their business as the owners view it. The 
cause named has been up in the same court before, but this particular 
suit was heard on supplemental bill to restrain the defendant, William 
H. Rogers, from stamping silver-plated ware, either with his own full 
name, or his name abbreviated, or simply his last name; the contention 
being that in so doing it indicated to the public that his goods were 
made by the original Rogers of silver-plated ware fame, which Rogers 
vares are now manufactured by the plaintiff under the name of the 
International Silver Company. The decision of the Vice Chancellor is 
that the defendant may go on and manufacture goods and stamp them 
“W. H. Rogers, of Plainfield, N. J..” which was the method of the 
stamping at the time of the filing of the bill. Upon what seems to have 
been the complainant's final contention, that the term “Rogers goods” 
had acquired everywhere the meaning that they were the goods “of the 
old established Rogers, the Vice ¢ ‘hancellor says: “Conceding, for the 
sake of argument, that it has that meaning complainant’s case fails; for 
there is no proof that complainant calls his goods ‘Rogers goods.’ What 
he does announce is that his ware is made by W. H. Rogers, of Plain- 
field, N. J. In every authoritative case upon the subject this distinction 
is vital. Thus in Montgomery v. Thompson (1891) A. C. 217, the de- 
fendant was enjoined from calling his ale ‘Stone Ale,’ but it was con- 
ceded that he might state that it was made at the town of Stone. In 
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Reddaway vy. Banham (1896) A. C. 199, while the defendant was pro- 
hibited from calling his belting ‘Camel Hair Belting,’ that phrase having, 
at least as against defendant, come to mean in the trade the plaintiff's 
belting, and nothing else, it was conceded that any manufacturer might 
inform the public that his belting was made of camel's hair, if such were 
the fact. In the still later case of Cellular Clothing Co. v. Maxton & 
Murray (1899) A. C. 326, in which Reddaway v. Banham is explained, 
one of the Lords says that ne thought that it should be made impossible 
for any one to obtain the exclusive right to the use of a word or term 
which is in ordinary use in our language and which is descriptive only 
(and proper names are always put in the same category), and goes on to 
say that, were it not for Reddaway v. Banham, he should have said that 
this should be made altogether impossible. The American cases are to 
the same effect. In W. Baker Co. v. Sanders, 80 Fed. 889, 26 C. C. A. 
220, already cited, while W. H. Baker was prohibited from calling his 
manufacture ‘Baker’s Chocolate,’ he was allowed to say that his prepa- 
ration was made by W. H. Baker. In Duryea v. Mfg. Co., 79 Fed. 651, 
25 Sup. Ct. 139, the court refused, on the application of a plaintiff, who 
called his starch ‘Duryea’s Starch,’ to enjoin the use by defendant of the 
words ‘Laundry Starch prepared by Duryea & Co.’ Indeed, I have not 
found any decision in which the right of a person to announce to the 
public that he was the maker of the goods was denied on the ground 
that his proper name had fheretofore acquired a secondary meaning as 
applied to goods of that kind, and that, therefore, he could not use it in 
connection with his manufacture, except the decision of Kekewich, J., 
in Cash v. Cash, 18 R. P. C. 213. There it was held that inasmuch as 
the plaintiff had established a reputation for making Cash’s frillings, and 
inasmuch as the defendant, Joseph Cash, had also commenced to make 
and sell frillings, and there was a likelihood that the public might in time 
come to denominate his (Joseph’s) frillings as ‘Cash’s frillings’ to the 
injury of plaintiffs, Joseph Cash should be enjoined from selling any 
frillings at all. This rather astonishing decision, which, so far as my 
examination has gone, stands alone, was corrected by the appellate 
court and the decree made to conform to the established rule. 8&6 Law 
Times R. (1902) 211. Under these and other decisions that might 
be cited, it is plain that defendant could not be enjoined from stating 
that the goods were made by him, merely because ‘Rogers goods’ had 
come to mean goods made exclusively by complainants.” The case is 
fully reported in 68 Atl. Rep. 977. 

Various states have been passing what are called factory laws, in 
which legislatures undertake to say that minors or women shall not be 
permitted to work in factories except between certain hours, or for move 
than a certain number of hours in any one day. We do not recall that 
laws of this nature in New Jersey have been passed upon by our higher 
state courts, and evidently there has been no case in the New York state 
courts since the passage of the act of 1897, as amended by Laws of 1899, 
ch. 192. The New York law reads: “No minor under 18 years of age and 
no female shall be permitted or suffered to work in any factory before 
6 o'clock in the morning and after 9 o'clock at night, or more than ten 
hours in any one day, except to make a shorter workday on the last day 
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of the week, or more than sixty hours in any one week, than will make 
up an average ten hours per day for the whole number of days so 
worked.” <A test case was made in the magistrate’s court in New York 
City by the Williams Printing Company, and, when the magistrate made 
his conviction (which was a formal matter), the defendant appealed to 
the Court of Special Sessions held by Justices Olmstead, Deuel and 
McKean. The Attorney-General of the state appeared in behalf of the 
constitutionality of the act, and argued that while the right to employ 
labor is a property right, that it is fundamental law, this right must be 
limited and made subject to “the superior obligation” to so use it that it 
shall not be an injury to another; that it must be subordinate to public 
policy and the necessity of protecting the public from any injury. He 
said that any statute restraining this property right to be sustained by 
the courts must of necessity be such that it may be shown to the court 
that the class of citizens thus restricted and limited in the natural enjoy- 
ment of their property rights and liberties to contract must be such by 
reason of the circumstances cf the employment in which they are for- 
hidden to engage that the injury which would result would be a public 
injury. The Attorney-General held that the right to limit the hours of 
labor of women in factories was clear because of the effect of such 
employment on them, because of their greater physical weakness and the 
necessary and consequent effect upon the well being of society. He said 
that the legislature was justified in discriminating in favor of factory 
women because their work was very different from that of women in 
mercantile establishments, and because of the nature of factory work he 
thought its regulation came well within the state’s police power. Con- 
sidering the social aspect of the question, he said it is a matter of uni- 
versal knowledge that continuous standing on their feet does great in- 
jury to women and injures their health, and that it logically followed that 
injury was thus done to the public welfare by impairing the health of the 
mothers of succeeding generations. 

[In rendering his decision Mr. Justice Olmstead, who wrote the 
opinion, which was concurred in by the other Justices, said that the 
single ground advanced in favor of the law was a plea of justification 
that it had been enacted to protect the comfort, welfare and safety of the 
whole people, and that individuals must suffer curtailment of their rights 
for the common good. He said the Attorney-General had urged no 
other reason than that the general welfare of the state demands that the 
progeny of factory women shall have healthy mothers to the end that 
the state may have sturdy citizens. He then continued in this strain: 
“Does the state look only to the children of factory women for its future 
good citizens?” Why should the housewife who toils at home, the 
woman in mercantile houses, in offices, or she who toils not at all, the 
society woman, be exempt from legislative interference for the same 
reason? And what becomes of the rights of the non-child bearing 
women, surely a considerable class? How about the women beyond 
the age of child bearing yet physically strong and having expert techni- 
cal knowledge with opportunity to employ it only during the prohibited 
hours? With no other excuse this law appears to be a most palpable 
piece of special class legislation, and it is an unwarrantable invasion of 
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constitutional rights and individual liberty. To show the special and ciass 
character see Article I1., section 161, which provides that no woman 
under 21 shall be employed in a mercantile establishment more than 
sixty hours a week, nor ten hours a day, nor before 7 A. M., nor after 10 
P.M. This section excepts Saturday, provided sixty houre a week be 
not exceeded and from December 15 to January 1. This means nothing 
if it does not permit the employment in department stores of minor 
females during the entire twenty-four hours of Saturday from midnight 
riday and during every hour of the period between December 15 and 
January 1. [t does not restrict adult women in these stores. With 
what refinement of logic the legislature arrives at the conclusion that it 
is unhealthful to work in a factory between 9 P. M. and 6 A. M. and only 
unhealthful and against public welfare in a department store between 
10 P. M. and 7 A. M.! Were they considering the health of women as 
a class or did they merely have in view the hours when it would be con- 
venient for the general public to do its shopping? The legislature 
parently cared more for the comfort of Christma: shoy ypers than 
health of voung girls, prospective mothers of future citizens, for it per- 
mits their « mplo ent for the entire twenty-four hours of at least sixtv- 
nine days out of 365. A dressmaker or a milliner has a factory within 
the meaning of the law, if he or she only employs one person. The 
emplovee may not work within the forbidden hours, vet the employer, 
even though a woman, may work as long as she pleases. Why this dis- 
tinction between two possible mothers of future citizens if this be simply 

ealth regulation? The relation of the subject of this statute to the 
public health and common welfare seems altogether too remote to sus- 
tain it as a proper exercise of the police power. The statute which pre- 
vents Katie Mead from working at night in a factory with admitted first- 
class sanitary conditions offers no prohibition against her doing her work 
ina hall bedroom in a tenement house under conditions detrimental to 
her health. She may work at her usual employment all night if sis 
pleases, and the state does not interfere to prevent possible injury to her 
possible children, who may be its future citizens. Is this not plainly 
and palpably an unauthorized and unwarrantable interference with the 
rights of the citizens?” It is stated that the Attorney-General will carry 
the case to the Court of Appeals of New York, and if it there goes 
against him to the Supreme Court of the United States. 


1 SO 


ABUSE OF POWER BY PUBLIC UTILITY COMPANIES. 


A case of the abuse of its power by a public service company to pro- 
mote a collateral branch of its business was decided recently in [linois— 
Snell v. Clinton Electric Light, Heat and Power Company (196 Hl. 626). 
The defendant compan) in that case charged the plaintiff, who had 
applied for electricity, an additional price for a transformer, in pursuance 
of their policy ope nly announced to supply transformers free to those 
who had the wiring of their houses done by the company’s own wiring 
department, but to charge applicants, like the plaintiff, who had their 
wiring done by other parties the full price of the transformer, This trans- 
former was a necessary part of the system of distributing electricity for 
the protection of the consumer. 
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Upon this showing the highest court held that the treatment of the 
plaintiff by the defendant was unjustifiable. Mr. Justice Carter said: “It 
is entirely immaterial who does the wiring of the house,—the electric 
light company or some other party; the transformer is necessary in either 
case. If the company does the wiring, that is a business distinct from 
that of furnishing electricity for lighting purposes, just as the putting in 
of gas and water pipes into a house is a distinct business from furnishing 
the gas or water to flow through them. The jury found that the appellee 
had not demanded extra pay for the use of a transformer from any one 
else, and that it was its general practice and custom to furnish them free 
to its consumers. Appellee, being organized to do a business affected 
with a public interest, must treat all customers fairly and without unjust 
discrimination. While it is not bound, in the absence of statutory enact- 
ments, to treat all its patrons with absolute equality, still it is bound to 
furnish light at a reasonable rate to every customer, and without unjust 
discrimination.” 

In an important case before the Interstate eee. Commission 
—Grain Rates of Chicago Great Western Railway (7 L.C.C. Rep. 33)— 
the decision was that the defendant carrier could nal purchas se grain, 
even for the purpose of securing the right to transport it, if that involved 
the evasion of the law which would have applied to it had it been owned 
by any other party. It was proved at the hearing in this case that the 
Chicago Great Western Railway Company, owning the entire stock of 
the Iowa Development Company, which had been organized for the 
purpose of holding the title to certain lands of the railway company, 
caused grain to be purchased in Kansas City in the name of the develop- 
ment company, transported over the lines of the railway company to 
Chicago, and there sold upon the market. The development company 
had no bona fide interest in the transaction. Neither the railway company 
nor the development company purchased the grain for the purposes of 
ownership, the whole transaction being simply a device to secure its 
transportation at other than the published rate; and the only rate paid 
was the profit upon the transaction, which varied with each shipment. 

In the course of its decision the commissioner said: “Suppose that 
the development company be entirely eliminated from the consideration, 
and that the transaction be treated, as it in fact was, as the transaction of 
the railway company. In that case the railway company owned the grain, 
transported it for itself, and received for its compensation the difference 
in price between what was paid and what it sold for, less the commis- 
sions. There was no fixed rate. The rate varied with each individual 
shipment. The rate actually received was much less than was or would 
have been charged any other person for the same service under the same 
conditions. Clearly, therefore, the transaction was both a violation of 
the sixth section and an unjust discrimination under the second and 
third sections, unless the railway company, by virtue of the fact that it 
owned the merchandise transported, was relieved from the operation of 
the act. We hold that it was not. Granting that the railway company had 
the legal right under its charter to buy and sell this corn in this manner, 
still it must own it and transport it subject to the same limitations as 
every other individual. In its capacity of owner it was a private person; 
in its capacity of carrier it was a public servant. If it elected to become a 
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private individual in respect of the ownership of this grain, it could 
extend to itself in its capacity as a public servant no other or different 
privileges than it extended to every other shipper. To hold that this 
respondent might become a shipper on its own account for the express 
purpose of avoiding the act to regulate commerce would be to nullify 
that act in many essential respects.” 

This development which is going on in the law was brought to the 
attention of all not many weeks ago by a striking decision handed down 
by the United States Supreme court in regard to the coal roads—New 
York, New Haven & Hartford R. R. v. Interstate Commerce Commis- 
sion (26 Sup. Ct. Rep. 272). The complaint in that case was filed by the 
Attorney-General under the provisions of the Interstate Commerce Act, 
which forbid personal discrimination, charging that traffic was being 
moved at less than the published rates. It was shown that the Chesa- 
peake and Ohio Railroad had sold to the New York, New Haven and 
Hartford Railroad sixty thousand tons of coal to be delivered to the 
buyer at $2.75 per ton; and it was averred that the price of the coal at the 
mines where the Chesapeake and Ohio bought it and the cost of trans- 
portation from Newport News to Connecticut would aggregate $2.47 
per ton, thus leaving to the Chesapeake and Ohio only about twenty- 
eight cents a ton for carrying the coal from the Kanawha district to New- 
port News, whilst the published tariff for like carriage from the same dis- 
trict was $1.45 per ton. Upon these facts the United States Supreme 
court decided that there was in effect the evil of personal discrimination 
against other shippers in this arrangement; and the final decree, there- 
fore, was that the Chesapeake and Ohio was perpetually enjoined from 
taking less than its published tariff of freight rates by means of dealing 
in the purchase and sale of coal. 

Mr. Justice White, who wrote the opinion of the court, puts the 
matter well when he says: “If the public purpose which the statute was 
intended to accomplish be borne in mind, its meaning becomes, if pos- 
sible, clearer. What was that purpose? It was to compel the carrier as a 
public agent to give equal treatment to all. Now if by the mere fact of 
purchasing and selling merchandise to be transported, a carrier js 
endowed with the power of disregarding the published rate, it becomes 
apparent that the carrier possesses the right to treat the owners of 
like commodities by entirely different rules. That is to say, the existence 
of such a power in its essence would enable a carrier, if it chose to do so, 
to select the favored persons from whom he would buy and the favored 
persons to whom he would sell, thus giving such persons an advantage 
over every other, and leading to a monopolization in the hands of such 
persons of all the products as to which the carrier chose to deal. Indeed 
the inevitable result of the possession of such a right by a carrier would 
be to enable it, if it chose to exercise the power, to concentrate in its own 
hands the products which were held for shipment along its line, and to 
make it, therefore, the sole purchaser thereof and the sole seller at the 
place where the products were to be marketed; in other words, to create 
an absolute monopoly. To illustrate: If a carrier may by becoming a 
dealer buy property for transportation to a market and eliminate the cost 
of transportation to such market, a faculty possessed by no other owner 
of the commodity, it must result that the carrier would be in a position 
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where no other person could ship the commodity on equal terms with the 
carrier in its capacity of dealer. No other person owning the commodity 
being thus able to ship on equal terms, it would result that the owners of 
such commodity would not be able to ship, but would be compelled to 
sell to the carrier. And as by the departure from the tariff rates the per- 
son to whom the carrier might elect to sell would be able to buy at a 
price less than any other person could sell for, it would follow that such 
person so selected by the carrier would have a monopoly in the market 
to which the goods were transported.” 

It was a fact shown in the record of this case that the Chesapeake 
and Ohio, as a result of its being a dealer in coal as well as a carrier, had 
become virtually the sole purchaser and seller of all coal produced along 
its line of road. As the court points out, the inevitable tendency will be 
toward such monopoly if the common carrier is permitted both to deal 
in a commodity and to carry it. The court is content, it seems, to decide 
no more at present than that the carrier must charge itself in its opera- 
tions as a dealer with its own schedule rates as carrier, but much of its 
reasoning, if carried to the logical conclusion, would forbid the railroads 
to take the inconsistent positions of dealers and carriers. * * * 

Because of general policy if for no other reason it generally should 
be held ultra vires for a public service corporation to engage in any col- 
lateral business outside of its direct duties to the public in the same line 
of service that it is conducting under its charter. This was said in an 
English case at an early date, Attorney-General v. Great Northern Rail- 
wav (29 L. J. Ch. 794). There the question was whether a railroad was 
engaging in an ultra vires actively in buying coal from collieries along 
its route which it transported to market in competition with other coal 
of private shippers. 

In holding that, it was Vice-Chancellor Kinderley said, adverting to 
the policy of the matter: “There is no reason, as the affidavits show, why 
they should not—there is great danger that they may—get into their 
hands the entire business in the coal of all that district of the country. 
If they can do that in regard to coal, what is to prevent their doing it 
with every species of agricultural produce all along their line? Why 
should they not become purchasers of corn, of all kinds of beasts and 
sheep, and every species of agricultural produce, and become great deal- 
ers in the supply of edibles to the markets of London; and why not every 
other species of commodity that is produced in every part of the country 
from which or to which their railway runs? I do not know where it is to 
stop, if the argument on the part of the company is to prevail. There is, 
therefore, great detriment to the interests of the public, for this reason, 


taking merely the article of coal.” 


But even granting that the public service company has some per- 
missive clauses in its charter which might include the power to engage in 
some independent business, the problem is not to be dismissed. Natural 
persons engaging in a public employment have apparent power to 
engage in any collateral businesses that they please, and yet the law gov- 
erning the conduct of a public business has certainly developed so far 
that they cannot discriminate in their own favor, and as will be seen in 
the next section the law may have gone so far as to forbid them from 
engaging in a collateral business in competition with the people they are 
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serving. It is submitted that a corporation, whatever its prima facie 
powers, ought not to stand in any different position before the law from 
a natural person.! 

Some courts seem disposed to go one-step further yet and to say 
that it may be inconsistent with public service for the public servant to 
engage at all in the outside business and to make use of his own facili- 
ties in conducting it. A square decision in point is Central [Elevator Co. 
et al. v. People (174 IIl. 203). The informations made the same general 
allegations in each case,—that defendants had stored grain owned by 
themselves in the particular warehouse of which they were proprictors; 
that not less than three-fourths of all the grain received in the public 
warchouses in Chicago was owned by the warehousemen; that the grades 
for inspection of grain were such that the grain of each grade was not of 
the same quality, but that separate carloads of different quality and value 
were graded in the same grade; that by reason of advantages of the 
defendants, as owners of warehouses, in mixing and manipulating grain, 
and rebating storage charges, and otherwise, they had been enabled to 
drive out competition, and to hold and enjoy the privilege of buying 
grain free from competition; and that such storing of grain was unlawful 
and injurious to the public. All the informations prayed for the same re- 
lief—a perpetual injunction to restrain defendants, as warehousemen, 
from storing grain in their own warehouses. 

The court granted the application. Cartwright, the justice who 
wrote the opinion, said in part: “The public warehouses established 
under the law are public agencies, and the defendants, as licensees, pur- 
sue a public employment. They are clothed with a duty towards the 
public. The evidence shows that defendants, as public warehousemen 
storing grain in their own warehouses, are enabled to, and my overbid 
legitimate grain dealers, by exacting from them the established rate for 
storage, while they give up a part of the storage charges when they buy 
or sell for themselves. By this practice of buying and selling through 
their own elevators the position of equality between them and the public 
whom they are bound to serve is destroyed, and by the advantage of 
their position they are enabled to crush out, and have ne arly crushed out, 
competition in the largest grain market of the world. The result is that 
the warehousemen own three-fourths of all the grain stored in the public 
warehouses of Chicago, and upon some of the railroads the only buyers 
of grain are the warchousemen on that line. Where the warchouseman is 
a buyer, the mz inipule ition of the grain may result in persons al advantage 
to him. Not only is this so, but the warehouse proprietors often overbid 
other dealers as much as a quarter of a cent a bushel, and immediately 
resell the same to a private buyer at a quarter of a cent less than they 
paid, exacting storage which more than balances their loss. In this way 
they use their business as warehousemen to drive out competition with 
them as buyers. It would be idle to expect a warehouseman to perform 
his duty to the public as an impartial holder of the grain of the different 
proprietors, if he is permitted to occupy a position where his self-interest 
is at variance with his duty. In exercising the public employment for 
which he is licensed, he cannot be permitted to use the advantage of Is 





1 As the matters discussed in this section are questions of general corporation law, it is not 
thought necessary to subjoin any citations. 
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position to crush out competition and to combine in establishing a 
monopoly, by which a great accumulation of grain is, in the hands of the 
warehousemen, liable to be suddenly thrown upon the market whenever 
they, as speculators, see profit in such course.” 

This at least may be regarded as conceded, that a public service 
company if engaged in private business for itself dependent upon the 
service it conducts ought not to prefer itself to its competitors in busi- 
ness among the general public who have already made application for 
service. But a position has already been taken far beyond this proposi- 
tion; it is now urged that those who are undertaking a public service 
ought not to be allowed to engage in private business in competition with 
those whom they are professing to serve unless matters may be so 
arranged that the competition shall be upon equal terms. And it may 
very probably prove necessary for the maintenance of the highest type 
of public service to forbid those who undertake such callings from engag- 
ing at all in business of their own where their interests might come in 
conflict with the interests of those whom they are serving. 

The case bears some analogy to that of the trustee whose duty for- 
bids him from entering, for his own benefit, into transactions inconsistent 
with his duty to his cestui. Surely, if the railroads should engage in 
manufacturing, in agriculture, in dealing in groceries, or in sellng meats, 
there would be a great public outery that the individual could not com- 
pete against them with any hope of success. Even if in the face of the 
temptation to prefer themselves an upright railroad management should 
treat its business department upon the same basis as its competitors, the 
fact would remain that all in all the railroad could afford to conduct its 
own transportation of its own goods at a lower margin of profit than it 
could handle others. If a railroad could not get two profits, one from 
trading and one from transporting, it would inevitably turn out that it 
would content itself with one from the whole transaction. 

The present tendency, therefore, places the public service companies 
definitely in the position of conditions of commerce, free to all to use in 
their competition with one another. But from that competition the public 
service companies themselves ought to stand aloof, lest their entrance 
into the field disturb that equality which all may demand as of right. It 
would be too much to assert that this is established law as vet. How- 
ever, it is not impossible to demonstrate that this ultimate rule is the 
logical consequence of the law establishing that public duty which re- 
quires of all who undertake any public employment the utmost public 
service.—Bruce Wyman in the Green Bag 


INTERROGATORIES IN NEGLIGENCE CASES. 


Chief Justice Gummere rendered an important opinion in Newark 
recently defining the scope of interrogatories in negligence cases. Ever 
since the decision of Wolters v. Fidelity Trust Company, there has been 
an inclination among the members of the bar who habitually represent 
plaintiffs in negligence cases to consider even the most pertinent ques- 
tions of the defendant as efforts to “pry into the plaintiff's case.” Judge 
Gummere’s opinion effectually disposes of this theory in those cases 
where the effort of the defendant, by his interrogatories, is to establish 
contributory negligence on the part of the plaintiff. The opinion also 
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indicates that the Wolters decision does not prevent efforts, by means 
of interrogatories, to learn such matters regarding an opponent's case 
as are of actual legal value to the interrogator in preparing his case, 
The following is the list of interrogatories to which the Chief Jus- 
tice’s opinion relates: 

Did you have control of your horse when the accident happened? 

How long had you been driving the horse? 

Did you see the car approaching? 

j Did you decide that you could get across before the car reached 
your 
5. Did you hear the gong of the car? 

6. Was there anything in the road to obstruct your view of the ap- 
proaching car? 

7. Were you crossing Springfield avenue or driving along Spring- 
field avenue, or turning from Springfield avenue into another street? 

&. Was the car going fast, slow or at a moderate speed? 

%. Tlow far did the car go after it struck your wagon? 

10. Did you look to see if any car was approaching before driving 
upon the track? ; 

11. Did you see anybody motion for you to slow up as you were 
approaching the track? 

The following is the opinion, it being a case in the Supreme court: 

COHEN v. NORTH JERSEY STREET RAILWAY COMPANY. 

Application to strike out interrogatories. 

GUMMERE, C. J. (orally): As I recall the argument, the ground 
of the application was that these interrogatories seek, not to ascertain 
facts pertinent to the establishment of the defense, but are designed to 
yrv into the case of the plaintiff. | have looked them over, and it does 
not seem te me that they are fairly subject to the criticism which has 
been lodged against them. One of them (which | will point out in a 
moment) seems to be quite immaterial, and is objectionable on that 
ground. The others should stand. As | understand the law regulating 
actions for personal injury, the defendant has open to him two lines of 
defense; the first is that the accident which is the foundation of the 
action did not result from negligence on the part of the defendant or his 
agents; and the second is, in New Jersey at least, that the accident was 
caused to some extent by the negligence of the plaintiff himself, or his 
agent. In some jurisdictions the plaintiff is required, not only to estab- 
lish the negligence of the defendant, in his opening case, but he is also 
required to negative the fact of negligence on his own part. That rule 
does not prevail here. In New Jersey it is considered that, where the 
plaintiff has established the negligence of the defendant, or his agent, 
and the testimony has not disclosed. affirmatively, negligence on the 
part of the plaintiff, or his agent, the plaintiff has made a case which 
entitles him to recover, unless the defendant proves either no negligence 
on his own part or on the part of his agent, or else proves contributory 
negligence on the part of the plaintiff. In other words, contributory 
negligence on the part of the plaintiff is a defense which the defendant 
may set up in answer to the plaintiff's claim; and all of these interroga- 
tories but one are directed, as | read them, to that line of defense. They 
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call for facts which may disclose contributory negligence, and therefore, 
I think they are clearly within the line pointed out by Justice Dixon in 
the case of Wolters v. Fidelity Trust Company (86 Vr. 130). 

The one interrogatory, which seems to me to be immaterial, is the 
second one: “How long had you been driving the horse?” I do not see 
any materiality in that interrogatory. Counsel may, if he desires, have 
that one stricken out; the others may stand. 

SPILTOIR v. SPILTOIR. 


(N. J. Court of Chancery, June 15, 1906). 
Death—Presumption—Divorce. for the property rights of the par- 
—1. Presumption of death after ties on the return of the supposed 
an unexplained absence of seven decedent. P. L. E898, p. S08, Sec. 
years does not arise where the 52, relieves from criminal punish- 
supposed decedent has been heard) ment a wife who in good faith 


from and there is reliable informa- marries after the husband has ab- 
tion that he was alive within four seconded, but does not legitimatize 
years. such second marriage. Ifleld, that 

2. Gen. St. p. 1187, provides that 1 Gen. St. p. 1187, has no applica- 
any one absenting or hiding him- tion to a proceeding for divorce 
self for seven vears shall be pre- against an absconding husband 
sumed to be dead “in any case not heard from, and hence will not 


wherein his or her death shall prevent the granting of a divorce. 
come in question,” and provides 

Petition for divorce by Annie A. Spiltoir against Gustav [*. Spiltoir. 
On exceptions to the master’s report dismissing petition. 

The report of the master is substantially as follows: That on the 
29th day of June, 1897 (tlfis is an error for 1898, and the wife corrected 
her testimony in this respect), the parties were and had for a long time 
been living together as man and wife in this state, where they had been 
married; that on the day last named the defendant deserted the peti- 
tioner. The report then continues: “And I do further report that since 
June 29, 1897, so far as the testimony in this case shows, the defendant 
has not been seen or heard of. Where he went when he left the peti- 
tioner is unknown. Various persons who would have been likely to 
hear from him had he been alive were produced as witnesses, but their 
testimony is that thev have heard nothing from him. The testimony 
undoubtedly warrants the conclusion that when the defendant went 
away he intended to desert his wife. In view of these facts my opinion 
is that it is necessary for the petitioner to overcome the presumption of 
death which arises by reason of the statute entitled ‘An act declaring 
when the death of persons absenting themselves may be presumed,’ 
passed March 7, 1897. 1 Gen. St. p. 1187. Naturally, as I view the 
case, it 1s important that the petitioner show that the defendant is alive 
in order to maintain the suit at all, and for that purpose she should over- 
come this presumption by some proof. I[ do therefore report that the 
petitioner's petition should be dismissed.” To this finding the petitioner 
excepts. 


Mr. George D. Mulligan for exceptant. 
PITNEY, V. C.: I agree with the learned master in the result at 
which he has arrived that the defendant wilfully deserted the petitioner 
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on the 29th day of June, 1898, and that such desertion and its contin- 
uance from that time was wilful and obstinate. But | am unable to 
agree with him in his conclusions, first, that the evidence warrants the 
presumption that the defendant was, at the time of the hearing before 
him, dead; and, second, that our statute regulating presumptions in such 
cases has any application to the present case. The evidence is clear that 
the petitioner heard of her husband, and had reliable information that 
he was alive, within four years. The general common-law rule of pre- 
sumption of death after an absence without being heard from for seven 
years is held strictly, and reliable information that the party is living 
within that time is usually fatal to the presumption, although juries, 
especially in criminal cases, have been permitted to presume death in a 
less period of time, and are entitled also to take into consideration a 
great varicty of circumstances, including the state of health and the 
motives which impelled the absenting party to leave his home and dis- 
appear. But in civil cases involving the devolution of title to land or the 
succession to personalty, the rule has been held more strictly. 

The statute of this state (1 Gen. St. p. 1187; P. L. 1895, p. 751) is as 
follows: “That any person, whether a resident of this state or not, who 
shall remain beyond sea, or absent himself or herself from this state, or 
from the place of his or her last known residence, or conceal himself or 
herself in this state, or in the place of his or her last known residence, 
for seven years successively, shall be presumed to be dead, in any case 
wherein his or her death shall come in question, unless proof be made 
that he or she were alive within that time; but an estate recovered in 
any such case, if in a subsequent action or suit, the person so presumed 
to be dead shall be proved to be living, shall be restored to him or her 
who shall have been evicted; and he or she may also demand and recover 
the rents and profits of the estate during such time as he or she shall 
have been deprived thereof with costs of suit; provided, however,” etc. 
Now it seems to me that the very reading of that act shows that it was 
intended to apply wholly to cases where property rights were involved, 
arising out of descent or succession, and that it is impossible to apply it 
to the present case. This is too plain for argument. Notice the words, 
“in any case wherein his or her death shall come in question.” Now 
the death of the defendant did not come in question in this case. It was 
not an issue raised by the pleadings, and whatever evidence is found in 
the case tending to show an absence of seven years came out incidentally. 
It seems to me to approach the absurd to hold that a married woman 
becomes a widow to all intents and purposes as soon as her husband has 
absented himself from the state for seven years. Our Crimes act (P. L. 
1898, p. 808, Sec. 52), which relieves an innocent spouse whose husband 
has absconded, and who, on the strength of that absence, marries again, 
does not legitimatize the second marriage or its issue if the former 
spouse be found later on to be living. It simply relieves the innocent 
party from criminal punishment. It does not in anywise impugn, or 
create any exception to the first section of the act of April 3, 1902 (P. L. 
p. 490), declaring absolutely void a marriage contracted by a party who 
has another spouse living. A person situate as is the petitioner here, 
who marries again without procuring a divorce, does so entirely at his 
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or her peril as to the validity of the marriage and the legitimacy of the 
offspring. See 1 Bishop, Marriage, Divorce and Separation, Section 
717, 1812. 

In some other states of the Union the section of the statute above 
cited, relieving an innocent spouse from criminal prosecution, is accom- 
panied with other provisions giving the issue of such a marriage a sort 
of legitimacy. This subject was considered by the Supreme Court of 
Massachusetts in an opinion delivered by Chief Justice Gray in 1874. 

Glass v. Glass, 114 Mass. 563. There a party situate as is the petitioner 
here, married a second time; both she and her husband believing that the 
first husband was dead, and founding their belief on his absence for seven 
vears. He afterward appeared, and the second husband brought suit 
for a declaration of nullity. The learned judge in delivering judgment 
used the following language: “It must be assumed, upon the report of 
this case, that the second marriage was contracted by both parties in 
good faith and with the full belief that the respondent's former husband 
was dead. As he had seers —— for seven years, they might not be 
guilty of polygamy. Gen. St. 1860, c. 165, Sections 4,5. But as he was 
in fact still living, and the first marriage had not been dissolved by a 
decree of divorce, the respondent was in law his wife, her second mar- 
riage was unlawful, and the information which both parties to it had of 
the former marriage, and of the circumstances connected with the ab- 
sence of the former husband, cannot estop either to apply to the court 
for a decree of nullity.” The case of Burkhardt v. Burkhardt, 63 N. J. 
Eq. 479, 52 Atl. 296, properly understood, is not inconsistent with this 
view. There the husband sued his wife for a decree of nullity by reason 
of her previous marriage contract with one Hoeger. The wife’s answer 
was two-fold. First, that there had been no marriage with Hoeger, 
although she had lived with him in adultery and borne a child by him, 
and this was found as a fact by the Vice Chancellor, and rendered any 
further observations unnecessary and obiter. The second defense set 
up by the wife was that at the time of the supposed marriage with 
Hoeger she had a former husband, one Hoffman, still living. The proo! 
was that she was married to Hoffman and was living with him, and that 
he had run away by reason of having killed a boy in an accident only 
two or three years before her supposed marriage with Hoeger, but at 
least eight vears before her marriage with the complainant. Diligent 
inquiry had been made for Hoffman, and clear proof was made in sup- 
port of the second branch of the defendant's answer, that he had not 
heen heard from for more than seven vears before she married the com- 
mlainant. (Under these circumstances, and especially as the complainant 
was well acquainted with them all before he married the defendant, the 
Vice Chance Hor refused relief. There it will be perceived that the death 
of Hoffman did come directly in question. The case is not authority for 
the position that if seven years after Mrs. Burkhardt’s first husband, 
Hoffman, had absconded, and had not been during that time heard from, 
she had sued him for divorce on the ground of desertion, and it had 
incidentally appeared that she had not heard from him for seven years, 
the court would have denied her a decree. 

It seems to me that the distinction between the two cases is clear 
enough, and that it is the duty of the court to grant relief in such cases 
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and relieve the deserted spouse from an equivocal position. The refer- 
ences cited from Prof. Bishop and the case of Glass v. Glass were not 
brought to the attention of the court in Burkhardt v. Burkhardt, and I 
take the liberty of saying that anything said by the court in that case in 
conflict with those authorities was not law, and was, as before remarked, 
mere obiter. It must be borne in mind that, in the absence of direct 
proof of death, the possibility of the life and return of the absent spouse 
exists, precisely as it did in the Massachusetts case; and if in this case 
the petitioner, relying upon a decree of dismissal entered upon the advice 
of the learned master, should marry again and bear children, and her 
former husband should return or actually be living, these children would 
occupy a most uncertain position in the matter of their legitimacy. Tor 
these reasons I think that every consideration of public policy and com- 
mon justice impels towards granting a divorce in this case. 

If it be said that it is inconsistent with fundamental principles to 
grant a divorce against a dead man, the answer is two-fold: First, there 
is no certainty, in the ordinary sense of that word, that the defendant is 
dead. The presumption arising from his long absence is but a presump- 
tion at best, adopted as a convenient and necessary substitution for proof 
in order to avoid a deadlock in business affairs. See Best on Evidence, 
Sections 408, 409. In the next place, a decree of divorce is peculiar, in 
that it is not in itself a decree or judgment in personam, although the 
ancillary remedy for alimony may be such. It is in effect and substance 
a judicial declaration of a status or condition. It declares that the par- 
ties are free and clear of the marriage relation. And certainly if the 
defendant be dead the petitioner is free and clear of the marriage rela- 
tion, and the declaration or decree to that effect does him no harm. In 
all cases of divorce on account of desertion the real ground of the relief 
is that the defendant is dead as to the complainant or petitioner. : 

Finally, | feel quite sure that many divorces have been granted in 
this state on the ground of desertion, where the deserting spouse has not 
been heard of for more than seven years, and I am free to confess that 
the point taken by the learned master in this case is, so far as I am con- 
cerned, quite novel. 

| will advise an order sustaining the exceptions and a decree of 
divorce.—(64 Atl. Rep. 96). 

COURSEN et al. v. SNELL. 
(N. J. Court of Errors and Appeals, June 18, 1906). 

Judgment—Default—Rill of any special count, will not justify a 
Particulars—Service upon the de- judgment by default for want of an 
fendant of a copy of a declaration, affidavit of merits, unless there be 
which contains common counts annexed to the declaration a bill of 
only or common counts on which particulars of the plaintiff's de- 
a recovery is sought in addition to mand showing the amount for 
any matter or thing mentioned in which judgment will be claimed. 

Error to Circuit court, Hudson county. 

Action by Hampton A. Coursen and others against Mary L. Snell, 
administratrix. Judgment for plaintiffs, and defendant brings error. 

Mr. Daniel J. Griffin and Mr. John Griffin for plaintiffs. 

Mr. Louis G. Morten for defendant. 
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DIXON, J.: By the return to the writ of error and to a writ of cer- 
tiorari subsequently issued, it appears that in an action upon contract 
instituted in the Hudson Circuit court, a copy of the declaration, con- 
sisting only of the common counts, was served with the summons upon 
the defendant personally on February 6, 1904, and that on the copy were 
indorsed the usual notices requiring the defendant to file an affidavit of 
merits within 10 days and to file a plea or demurrer within 20 days after 
such service, or in default thereof judgment would be entered against 
him. The defendant having omitted to file an affidavit of merits, judg- 
ment was entered against him on February 17, 1904, which the Circuit 
Thereupon the defendant’s ad- 


court afterwards refused to set aside. 
The 


ministratrix sued out this writ of error to reverse the judgment. 
ground on which the legality of the judgment is assailed is that no bill 
of particulars of the plaintiff's demand, showing the amount for which 
judgment would be claimed, was annexed to the declaration, and there- 
fore the service of the copy was unwarranted. 

The question thus presented must be decided upon the proper con- 
struction of Sections 95, 96 and 97 of the Practice act of 1903 (P. L. 
1903, p. 537), which deal with the mode of hastening the recovery of 
judgment by default, and so are all in pari materia. Ordinarily such a 
judgment cannot be obtained by the plaintiff until the lapse of 50 days 
after the return of process. But Section 95 enacts that a copy of the 
plaintiff's declaration may be served on the defendant, either with the 
process or afterwards, and then judgment may be entered against him in 
case he fails to plead or demur within 20 days after such service, pro- 
vided a notice to that effect be indorsed on the declaration and copy, and 
“provided further, if the declaration contains common counts only or 
common counts on which a recovery is sought in addition to any matter 
or thing mentioned in any special count, there shall be annexed to the 
declaration a bill of particulars of the demand showing the amount for 
which judgment will be claimed.” Section 96 declares merely that when 
the copy of the declaration is served separately from the process it may 
be served as a summons may be served. Under these sections the ser- 
vice of a copy of the declaration may be either personal or not personal. 
Then comes Section 97, which enacts that “If in an action or contract a 
copy of the declaration is served on the defendant personally * * * 
* * * the plaintiff shall be entitled to judgment against the defend- 
ant, unless within ten days from the date of such service - * the 
defendant * * * shall file * * * an affidavit of merits; * * 

provided, there shall be indorsed on the declaration and on the copy 
served, a notice that if the defendant intends to make a defense to the 
action, he shall file an affidavit of merits within ten days from the date 
of such service, and a plea or demurrer within twenty days therefrom, 
and that in default of filing such affidavit, plea, or demurrer, judgment 
will be entered against him.” 

In reading these three sections it is noticeable that only Section 95 
expressly authorizes service of a copy of the declaration, its words being 
“the plaintiff may annex his declaration to the summons or capias,” etc., 
“and in such case the sheriff * * * when he serves the process shall 
at the same time serve a copy of the declaration on each defendant; 
* * * or * * * the plaintiff may * * * file his declaration, 
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and serve a copy thereof on the defendant.” The words of the other 
sections more naturally suggest merely a purpose to make some special 
provision for special conditions arising under the previous authoriza- 
tion ; Section 96 dealing with cases when the copy of the declaration is 
served separately from the process, which may be done without personal 
service ; and Section 97 dealing only with cases of personal service. Such 
a purpose implies, of course, that the service intended by these sections 
must accord with the provisions of the ninety-fifth section. An examin- 
ation of the proviso of Section 97 supports this implication. Under that 
proviso the indorsement on the declaration is intended to notify the de- 
fendant of two matters, one, that an affidavit of merits must be filed 
within ten days, the other, that a plea or demurrer must be filed within 
twenty days. This latter notice is the same as that prescribed in the 
ninety-fifth section, and a failure to comply with it will have the same 
effect as is there indicated. It therefore seems reasonable to conclude 
that the conditions, which are expressly required by Section 95 in order 
to make the notice to plead effective, are impliedly required by Section 
97 to bring about the same result. Under this section the conditions 
necessary to create a default for want of plea in twenty days are likewise 
necessary to create a default for want of an affidavit of merits in ten days. 
If in one case, then in both cases, a declaration on the common counts 
must be accompanied by a bill of particulars. 

Another consideration points in the same direction. A declaration 
containing only the common counts gives to the defendant no useful 
information as to the nature or extent of the demand to be made upon 
him. Unless, therefore, he can call to mind all his transactions with the 
plaintiff which could be put in evidence to support such a declaration, 
he might be unable to make conscientiously the requisite affidavit of 
merits. It can hardly be believed that the legislature, when it required 
him to make such an affidavit within so short a period as ten days after 
his first notice of the suit, intended to curtail the means of information 
afforded to him in less summary proceedings. Against these indications 
of legislative purpose the literal interpretation of Section 97 is urged. 
sut the law is not to be gathered from part of a statute severed from its 
context and without regard to cognate enactments. Our conclusion is 
that when the plaintiff relies upon common counts, he must annex a bill 
of particulars to his declaration, in order to justify a judgment by default 
for want of an affidavit of merits. 

The present judgment was prematurely entered, and must be re- 
versed.—(64 Atl. Rep. 118). 


A non-resident alien is held in, Re Breen (Mich.) 1 L. R. A. (N. S.) 
349, not to be an incompetent executor, under a statute which provides 
that, if any executor shall reside out of the state, the court may remove 
him. 


A provision in a railroad ticket that, in case of dispute between pas- 
senger and conductor, the passenger must pay his fare and apply to the 
company for redress, is held, in Cherry v. Chicago & A. R. Co. (Mo.) 2 
L. R. A. (N. S.) 695, to be unreasonable, and not binding on the 
passenger. 
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ALEXANDER et al. »». FERGUSON. 


(N. J. Supreme Court, June 11, 1906). 


Contract—Failure to Read— 
Parol Evidence—Where a defend- 
ant knows that he is signing a con- 
tract that imparts an obligation, 
has an opportunity to read it, and 





he is bound by its terms, although 
the plaintiff may have stated its 
contents imperfectly, if there has 
been no concealment or misrepre- 
sentations of its purport. 


chooses to sign without reading, 
Appeal from District court, Camden county. 


Action by William W. Alexander and others against Benjamin B. 
Ferguson. Verdict for plaintiffs, and defendant appeals. 


Argued February term, 1906, before Garrison, Garretson and 
Swayze, JJ. 


Mr. Thomas B. Hall for appellant. 
Messrs. Wilson, Carr and Stackhouse for respondents. 


SWAYZE, J.: The defendants signed a written contract for the 
purchase of merchandise of the plaintiffs, which was delivered to, and 
received by, the defendant. The price has not been paid. At the trial 
the defendant proved that the plaintiff's agent represented that the paper 
was an agreement to act as agent and depository for the plaintiffs, and 
that the defendant signed it without reading other than the first few 
lines. These lines did not contain the contract to purchase. ‘The trial 
judge directed a verdict for the plaintiffs. 

It is contended that the case is governed by the decision in Alex- 
ander v. Brogley, 68 N. J. Law, 307, 48 Atl. 888, rather than by the deci- 
sion in Williams v. Leisen (N. J. Sup.) 60 Atl. 1096. We think the trial 
judge was right. In Alexander v. Brogley “the defendants did not know 
they were signing contracts, and therefore were not called upon to exer- 
cise that vigilance which such a transaction reasonably demands.” Here 
the defendant knew he was signing a contract of some kind, and the rep- 
resentation of the plaintiff's agent, although not a full and complete 
statement of the contents of the paper was true as far as it went, and the 
evidence fails to show any concealment of the rest of the document. The 
defendant was notified that he was signing a document which would 
amount to a contract, and was given the opportunity to know its exact 
terms. He chose to sign without a full examination and, as in Williams 
v. Leisen, must be held bound to the contract as he made it. By the 
terms of the contract the plaintiffs authorized the defendant to guaranty 
the goods to give satisfaction and agree to return the cost price or fur- 
nish new goods; and at the trial the defendant proved that before the 
execution of the written contract, the plaintiff's agent agreed to furnish 
certain forms of coptract to be supplied to purchasers of the goods, and 
to do certain advertising. The failure to carry out this oral agreement 
of the agent is urged as a defense. The written contract, however, can- 
not be varied by evidence of this character. These statements of the 


agent may have induced the defendant to make the contract, but thev 
form no part of it as finally signed. 
The judgment must be affirmed, with costs.—(63 Atl. Rep. 998). 











CORTELYOU 






Vv. ANDERSON. 


CORTELYOU et al. . ANDERSON et al. 





(N. J. Supreme Court, July 12, 1906). 


Highways—State Aid Law—1. 
lhe state aid road law of 1895 and 
its supplements (P. L. 1895, p. 424; 
Gen. St. p. 2902, pl. 413 et seq.; P. 
L. 1896, p. 246; P. L. 1897, p. 20; 
P. L. 1898, p. 160; P. L. 1899, p. 
78; P. L. 1902, p. 18) are repealed 
by the act of April 1, 1903 (P. L. 
1903, p. 145). 

2. Proceedings for improvement 
of a road having been applied for 
and undertaken under Section 8 of 
the act of 1895 (P. L. 1895, p. 432: 
Gen. St. p. 2906, pl. 420, amended 
by P. L. 1896, p. 246), and com- 
pleted under the act of 1903 (P. L. 
1903, p. 145), held, that the latter 
act has the effect of relieving abut- 
ting landowners from the liability 
to assessments for benefits to 
which they would have been sub- 


ject had the act of 1895 remained 
unrepealed. 

3. The constitutional limitations 
which prevent the legislature from 
impairing the obligations of cons 
tracts do not debar it from annul- 
ling obligations that are due to the 
public. 

!. The third section of the gen- 
eral “Act relative to statutes” 
(Gen. St. p. 3194), which declares 
that the repeal of any statutory 
provision by this act, or by any 
other act thereafter passed, is not 
to affect or impair any act done or 
right vested or accrued before 
such repeal shall take effect, is it- 
self subject to repeal, and therefore 
cannot impose a construction up- 
on a later act contrary to the clear 
language of the latter. 





Certiorari by Abram L. Cortelyou and others against Alexander G. 
Anderson and others to review an order appointing commissioners to 
assess landowners for the benefits for a public road improvement. 

Argued February term, 1906, before Fort, Pitney and Reed, JJ. 

Messrs. Clark & Case and Messrs. Dungan & Reger for prosecutors. 

Mr. John A. Frech for respondents. 

PITNEY, J.: This writ brings under review an order made De- 
cember 27, 1904, by the Somerset Circuit court, appointing commission- 
ers to assess upon landowners the peculiar benefits conferred by the im- 
provement of a public road in that county. The improvement was 
applied for in the year 1899 by the owners of at least two-thirds of the 
lands fronting upon the section of road in question. By their petition 
to the board of chosen freeholders the applicants certified their willing- 
ness that the peculiar benefits conferred on the lands fronting on the 
road should be assessed thereon in proportion to the benefits conferred, 
to an amount not exceeding 10 per centum of the entire cost of the im- 
provement. The petition was presented under Section 8 of the state aid 
road !aw of 1895. P. L. 1895, p. 432; Gen. St. p. 2906, pl. 420, amended 
by P. L. 1896, p. 246. The improvement was not undertaken by the 
board of freeholders until December 16, 1902, upon which date, bids for 
the construction having been received pursuant to public advertisement, 
the board entered into a contract with the successful bidders for the 
macadamizing of the road in question. The advertisement for bids con- 
tained a clause reserving to the board the right to change a portion of 
the road from rock to macadam, and from macadam to rock, if it seemed 
advisable, the price of such work as stated in the bid by the square yard 
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to govern such work. In the contract as signed on December 16, how- 
ever, this reservation was not included. Nevertheless, it being after- 
wards found that the macadam road provided for in the contract would 
not be of sufficient depth upon certain portions of the road a supple- 
mentary contract was authorized by resolution of the board adopted 
April 14, 1903, and was entered into between the representatives of the 
board and the contractors on May 5, 1903, changing the former contract 
by substituting a 12-inch rock bottom, consisting of six inches of rock 
and six inches of macadam, in the place of 8-inch macadam, upon some- 
thing more than one-half of the road; the board agreeing to pay, in con- 
sideration of the change, $3,500 in addition to the sum of $36,500, called 
for by the contract of December 16, 1902. No actual construction work 
was «one prior to April 1, 1903, but before that date considerable ex- 
pense had been incurred by the contractors in the preparation of machin- 
ery for crushing stone and the delivery of materials at the side of the 
road. The improvement was completed on or before June 20, 1904, and 
the contractors have been paid in full, including the 5 per centum of the 
moneys due them, which, pursuant to statute, was retained for one year. 
One-third of the cost has been paid from the state treasury, and the re- 
maining two-thirds from the county treasury, having been raised by pro 
rata assessment upon the entire county. 

The question at issue is whether, under these circumstances, and in 
view of the passage of the new state aid road law (P. L. 1903, p. 145), 
which was approved April 1, 1903, taking effect immediately, and which 
centains no provision for the assessment of benefits, the county treas- 
urer is still entitled to be recouped by an assessment upon the abutting 
lands peculiarly benefited of the amount of such benefits, up to 10 per 
centum of the cost of the improvement. It is not disputed, and, indeed, 
is indisputable, that the act of 1963 was, for all purposes in futuro, a 
complete repeater of the act of 1895. The only question of doubt is 
whether the act abrogated the right of the county to be reimbursed a 
portion of the cost of improvements previously undertaken, by means of 
an assessment of benefits. We assume, without deciding, that the right 
ff the county to be partially reimbursed through such an assessment 
was vested, so far as any public right of a municipality can become 
vested, at the time of the approval of the act of April 1, 1903, although 
the work of improvement had not then been done but only contracted 
for. Nor are we prepared to hold that the modification of the contract 
made on May 5, 1903 (after the new act took effect), worked such a 
change in the situation as to wholly relieve the abutting landowners of 
their liability to assessments, if the act of 1903 had not that effect of its 
own force. What, then, is the extent of the repealer? Section 18 of the 
new act declares as follows: “All acts and parts of acts inconsistent with 
the provisions of this act be and the same are hereby repealed; provided, 
that this repealer shall not revive any act heretofore repealed, nor shall 
any proceeding for the improvement of any public road, entered into 
before the passage of this act, abate, but such proceeding shall continue, 
as near as may be, as if the same had been commenced hereunder.” P. 
L. 1903, p. 154. Manifestly this is an express repealer of the act of 1895 
and its supplements (P. L. 1895, p. 424; Gen. St. p. 2902, pl. 413 et seq.; 
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P. L. 1896, p. 246; P. L. 1897, p. 20; P. L. 1898, p. 160; P. L. 1899, p. 78; 
P. L. 1902, p. 18) so far as their provisions are inconsistent with the act 
of 1903. 

We take it to be equally clear that there is an implied repealer of 
the act of 1895, and its supplements, in so far as they are consistent with 
the act of 1903. For the latter act so far as consistent with the former, 
renders the former unnecessary, and it is not to be presumed that the 
legislature intended the two schemes of legislation to have vitality at one 
and the same time. The titles of the two acts are identical—“An act to 
provide for the permanent {mprovement of public roads in this state.” 
The general purpose of both is the same—to improve county roads under 
state oe at the joint expense of the state and county treasuries. 
It seems a clear case of implied repealer by way of revision. Koche v. 
Mavor, ete. at pe vy Citv, 40.N. J. a 257: De Ginther v. New Jersey 
Home, 58 N. J. Law, 354, 33 Atl. 968; Camden v. Varney, 63 N. J. Law, 
325, 826, 48 Ad. 889. What are the ' ‘acts heretofore repealed” which 
by the anova of the section under consideration are prevented from 
being revived? Plainiy this refers to the state aid road law of 1881, and 
its supplements and amendments, which by ae 19of the act of 1895 
were expressly repealed. P. L. 1891, p. 378; P. L. 1892, p. 346; P. 
1893, pp. 330, 364; P. L. 1894, pp. 295, 296, 33 7 410, 474. That the 
provisions of the act of 1903, and the repealer in its eighteenth section 
contained would, ii not limited, have resulted in so completely wiping 
out the act of 1895 as to abate all pending proceedings for the improve- 
ment of any public road, seems to have been clear in the legislative mind. 
This is evidenced by the proviso: “Nor shall any proceeding for the im- 
provement of any public road, entered into be fore the passage of this act, 
abate, but such proceeding shali continue,” ete. An di what manner, 
under what regulations, are such pending proceedings to prs The 
same as if this act had not been passed? Not at all: but “as near as may 
be, as if the same had been commenced hereunder.” The only thing, 
therefore, which prevented the road improvement now in question from 
being entirely abated by force of the act of 1903, with the probable result 
of subjecting the county to pay damages to the contractors as for a 
repudiation of the contract, was this qualification of the proviso that 
“such proceeding shall continue, as near as may be, as if the same had 
been commenced hereunder.” And this clause refers, by its plain terms, 
not merely to the physical work of improving the road, but to the “pro- 
ceeding for the improvement,” including the whole legal machinery for 
setting the work in progress, for supervising its progress, for ascertain- 
ing its cost, and for distributing the burden thereof. That burdgn, by 
the act of 1903, is divided between the state treasury and the county 
treasury, without recourse to property owners whose lands are peculiarly 
benefited, 

Counsel for the respondents, however, insists that this interpreta- 
tion renders the act of 1903 pro tanto void as impairing the contractual 
obligation of the petitioners to submit to*an assessment for benefits. It 
is perhaps not entirely clear that any contractual obligation on their part 
had become fixed prior to the approval of the act of 1908. Assuming 
that it had. yet the constitutional limitations which prevent the legisla- 
ture from impairing the obligation of a contract do not debar it from 
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annulling obligations due to the public. And since the counties and 
other municipalities are but branches of the general government of the 
state, established for local purposes, the general legislature, being the 
supreme law-making authority, may by statutory enactments or repeal- 
ers, debar such local agencies from enforcing contracts in their favor 
previously made. In Rader v. Southeasterly Road District of Union, 
36 N. J. Law, 273, 276, Justice Depue said: “The power of the legisla- 
ture over corporations created for purposes of local government ts 
supreme. From a grant of this character, no contract arises with the 
corporation which exempts it from legislatite control. The legislature 
may alter, modify, or repeal the charter at any time, in its discretion. 
The only limitation on the operation of such repeal is as to creditors, 
that it shall not operate to impair the obligation of existing contracts, 
or deprive them of any remedy for enforcing such contracts which ex- 
isted when they were made.” This refers, of course, to creditors of the 
municipal corporation. See, also, Cooley’s Const. Lim. (5th Ed.) 192, 
and cases cited in notes; 8 Cyc. 902, 903. Counsel also invokes the 
familiar rule that statutes are not to be given a retrospective effect unless 
their phraseology clearly requires it. This rule is fully recognized in 
our jurisprudence, and was recently applied by this court in Mayor, etc., 
of Jersey City v. North Jersey St. Ry. Co. (N. J. Sup.) 61 Atl. 95, 97. 
With respect to repealing acts, the rule is crystalized in the third section 
of the general “act relative to statutes,” approved March 27, 1874 (Gen. 
St. p. 3194), which declares that the repeal of any statutory provision 
by this act, or by any other act thereafter passed, is not to affect or im- 
pair any act done or right vested or accrued before such repeal shall take 
effect. But this statute is, of course, itself subject to repeal, and there- 
fore cannot impose a construction upon any act thereafter passed which 
is contrary to the clear language of the later act. To the extent that we 
give a retrospective effect to the act of 1903, we do so because, in our 
view, its terms admit of no other reasonable construction. No rights of 
private creditors are concerned. The contractors, as already men- 
tioned, have been fully paid. The moneys that would be collected by 
means of the assessment for benefits would be public moneys, subject to 
disposition for public purposes by the public agents; by the board of 
chosen freeholders if the legislature did not intervene to prevent: by the 
legislature itself if it saw fit, by amending the laws, to exercise a more 
direct control over the fund. And the supreme legislative power could 
prevent them from being appropriated for public purposes, and leave 
them in the hands of the taxpayer, by repealing the law under which 
alone the special tax could be assessed. This, we think, was done by the 
act of 1908. 

It results that the order under review should be set aside.—(63 Atl. 
Rep. 1095). 


At a hearing before an Irish dispenser of justice in Pennsylvania 
the Squire stopped the proceedings and began writing industriously. 

“What are you doing, Squire?” asked the attorney for the prisoner. 

“T’m committing the man to jail,” answered the ’Squire. 

“But you can’t do that,” asserted the astonished attorney. 

“T can’t, can’t I? and me a-doin’ it,” was the calm reply.—Lippin- 
cott s. 
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STATE v. TERRY. 


(N. J. Court of Errora and Appeals, June i8, 1905). 


Intoxicating Liquors—lIlle gal 
Sale—Medicinal Compounds.—1. 
In Section 66 of the Crimes act of 
1898 (P. L. p. 813), the clause 
“compounded and intended to be 
used as medicine,” relates only to 
the compositions mentioned in the 
section. 

2. The first section of the 
“Werts Act” approved March 20, 
1889 (Gen. St. p. 1810), and Sec- 
tions 66 and 68 of the Crimes act 
of 1898 (P. L. p. 813), had the ef- 


fect of extinguishing Sections 60 
and 61 of the Crimes act of 1875 
(Gen. St. p. 1060), and with them 
the supplement to the Inn and 
Tavern act approved March 26, 
1874 (Gen. St. p. 1795). 

3. A person claiming exemption 
from the general prohibitions of 
the law, by reason of a special priv- 
ilege not granted in the enacting 
clause of the prohibitory statute, 
must establish every fact on which 
the privilege rests. 


Error to Supreme court. 


lon I. Terry was convicted of an illegal sale of liquor, and brings 
error irom a judgment of the Supreme court (61 Atl. 148) affirming con- 
viction. 

Mr. John W. Westcott and Mr. Gilbert Collins for plaintiff in error, 


Mr. Hampton Fithian, Prosecutor of the Pleas, for the state. 


DIXON, J.: This writ of error brings up a judgment of the Supreme 


court affirming a conviction of the defendant on an indictment charg- 
ing him with the unlicensed sale of liquor in quantities less than a 
quart. The statute on which the indictment rests is section 66 of the 
Crimes act of 1898 (P. L. p. 813), and it enacts that “it shall not be 
lawful for any person, without license for that purpose first had and 
obtained, to sell or permit to be sold, any vinous, spirituous or malt 
liquors, wine, rum, gin, brandy or other ardent spirits, or any com- 
position of which any of the said liquors shall form the chief in- 
gredient, except such as shall be compounded and intended to be used 
as medicine, by any measure less than one quart; * * and any 
person so offending shall be guilty of a misdemeanor.” At the trial 
the evidence tended to prove that the liquor sold by the defendant 
was whisky, and he insists that the jury should have been instructed 
that, if he, being a druggist, intended the whisky to be used as a medi- 
cine, then he was not guilty within the terms of that statute. This 
position cannot be maintained. In State v. Townley, 18 N. J. Law, 311, 
the Supreme court held that the clause “compounded and intended 
to be used as medicine” applied only to the compositions mentioned 
in the statute, and this has since been generally regarded as the correct 
interpretation of the act. The unreported case of State v. Wyman (see 
Giff. State. Cons. 181, note) probably dealt with some other feature of 
the decision in the Townley Case. Mr. Justice Van Syckle in Rober- 
son v. Lambertville, 88 N. J. Law, 69, adopted a view opposed to this 
construction of the law, but the later case of State v. Marks, 65 N. J. 
Law, 84, 46 Atl. 757, returns to the meaning first announced. We 
think that is the proper import of the enactment. While, of course, 
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every kind of liquor mentioned is chemically a compound, none of them 
would be so designated in ordinary speech except the compositions de- 
scribed. 

The indictment charged that the sales were made in the city of 
Millville, and the defendant put in evidence at the trial two ordinances 
of the city providing punishment for the unlicensed sale of spirituous 
liquors, and thereupon he contended that, by force of the supplement to 
the Inn and Tavern act approved March 26, 1874 (Gen. St. p. 1795), such 
sales in that city were not indictable. The criminal statutes (Gen. St. p. 
LOGO, $$ 60, 61), which according to that supplement, were to be superseded 
by city ordinances, imposed upon the offender a fine not exceeding $20. 
The first section of the statute commonly called the “Werts Aet,’ 
approved March 20, 1889 (Gen. St. p. 1810), declared that such offenders 
should be guilty of the offense of te a a disorderly house, a crime 
punishable, under our Constitution, only by indictment (State v. Ander- 
son, 40 N. J. Law, 224), and subjecting the criminal to imprisonment 
not exceeding two years and a fine not exceeding $500. Section 192 of 
the Crimes act of 1874 (Gen. St. p. 1083). The present Crimes act (P. 
L. 1898, p. 813) styles offenses of this nature misdemeanors (sections 
66, 68), and renders the offender liable to a fine not exceeding $1,000 
and imprisonment not exceeding three vears (section 218). The !an- 
guage of these statutes of 188 and 1898 is sufficiently comprehensive 
to embrace ev ery portion of the state, and it cannot be supposed that 
the Legislatures which enacted them intended that in cities, where, per- 
haps, their efficiency was most needed, their grave penalties should be 
superseded by such slight fines as municipal ordinances can impose. 
Their legal effect is to extinguish the enactments covered by the Inn 
and Tavern supplement of March 26, 1874, and with them the supple- 
ment itself. Nothing now said is at all inconsistent with the decision in 
State v. Anderson, ubi supra. There a mere transposition of statutes, 
without material change, was considered, while here we have an im- 
portant alteration made by the later acts. 

The defendant further objects to his conviction because the trial 
judge refused to charge the jury in accordance with the following re- 
quests: “When "9 evidence discloses that the sales in question were 
by a druggist and in his store, the presumption is that the sales were 
lawful and in good faith, “When the evidence shows that the sales in 
question were by a druggist in his store, and under the terms of a 
prescription from a reputable physician, the presumption is that the 
sale was in good faith.” These requests had no bearing in the case 
except as thev.might bring the protection of the twelfth section of the 
Werts act, ubi supra (Gen. St. p. 1813), which made it lawful for 
druggists and pharmacists, regularly employed in and carrying on the 
drug pharmacy business, to sell intoxicating liquors by less measure 
than one quart, without license ; “provided, that such liquors so sold be 
in good faith compounded or sold for medicinal uses and purposes only, 
upon the prescription of a reputable physician, signed by such phy- 
sician ; said liquors so compounded or sold not to be used or drunk on or 
about the premises where sold.” The special privilege thus granted 
to be exempt from the general prohibition of the law, is not contained 
in the enacting clause of the prohibitory statute, and, therefore, he who 
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claims it in response to a criminal accusation must establish every fact 
on which the privilege rests, at least so far as to create reasonable 
doubt of his guilt. State v. Society E. W. M., 42 N. J. Law, 504; 
Mayer v. State, 64 N. J. Law, 328, 45 Atl. 624. 

The first request, although it omitted several circumstances neces- 
sary to support the privilege, nevertheless called upon the judge to 
charge that sales, generally prohibited by the law, were presumed to be 
lawful. Evidently this request was rightly denied. The second re- 
quest was, for the purpose of that trial, meaningless. A presumption 
that the defendant’s sales were made in good faith would not aid 
him, unless his faith had. reference to the use of the liquor for medicinal 
purposes only, and elsewhere than on or about his premises; but these 
conditions were ignored in the request. It was properly refused. We 
have considered the criticism offered in the brief of counsel for the 
defendant respecting the examination of witnesses at the trial, but we 
have discovered nothing erroneous in law or manifestly injurious to the 
defendant. The testimony, we think, fully warranted his conviction. 

The judgment should be affirmed. (64 Atl. Rep., 1153). 


RECENT STATE DECISIONS OF GENERAL INTEREST. 


Rosedale Cemetery Association vy. Linden Township—The personal 
property of cemetery association, consisting of horses, hearses, car- 
riages, agricultural implements, tools, and other articles used exclusively 
in and about their cemeteries and for burials in their cemeteries, are 
subject to taxation.—N. J. Supreme court. Opinion by Garrison, J. 


(63 Atl. Rep. 904). 

Love v. John Stephenson*Co.—1. In an action against a master for 
death of his servant, an,allegation that it was defendant's duty to have 
used reasonable care to furnish deceased with a safe plate in which to 
work, averring the means by which the place could have been made safe, 
and then alleging that the failure of defendant to perform such alleged 
duty was the cause of the accident, was a mere conclusion of the legal 
efficacy of the facts pleaded and ineffective to state a cause of action. 2. 
Where deceased was directed to go to the car sheds of a trolley com- 
pany and repair certain car trucks, and while there sustained injuries 
resulting in his death by reason of the dangerous character of the place 
in which he was required to work, but over which defendant had no 
control, defendant was not liable because of its failure to furnish him 
with a safe place in which to work.—N. J. Supreme court. Opinion by 
Gummere, C. J. (68 Atl, Rep. 910). 

North Jersey Street Railway Co. v. Mayor, ete., of Jersey City—l. 
The Act of 1900, for the taxation of franchises of persons and corpora- 
tions using or occupying public streets (P. L. 1900, p. 502), is constitu- 
tional. 2. The franchise tax imposed by the Act of 1900 (P. L. 1900, p. 
502) is in the nature of a license tax, and not a tax upon property. 3. 
The franchises to use or occupy public streets which are subject to a 
franchise tax under the Act of 1900 (P. L. 1900, p. 502), are not subject 
to a property tax under the general tax Act of 1908 (P. L. 1908, p. 394).— 
N. J. Supreme court. Opinion by Swayze, J. (68 Atl. Rep. 833). 

O’Hara v. Nelson—1. In a suit to restrain the maintenance of an 
automobile garage, evidence held insufficient to show the existence of 
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odors emanating from the garage, so as to entitle complainants to an 
injunction. 2. The owner of an automobile garage, licensed to store one 
barrel of gasoline in the building, which is a frame building and ad- 
jacent to other frame buildings, will be enjoined from introducing gaso- 
line into the tanks of the automobiles inside in the building, and from 
storing automobiles with gasoline in the tanks inside the building. 3. 
An owner of an automobile garage cannot complain of delay in the com- 
mencement of a suit to enjoin its operation, where the building was 
commenced in the middle of October and the bill was filed on the 5th of 
November.—N. J. Chancery court. Opinion by Garrison, V. C. 
Atl. Rep. 837). 

O’Hara vy. Nelson—(Final hearing of preceding case). An injune- 
tion will issue to restrain the introduction of gasoline into tanks of 
automobiles inside of a frame building adjacent to other frame build- 
ings on three sides, and from storing automobiles with gasoline in their 
tanks inside of the building.—N. J. Chancery court. Opinion by Garri- 
son, V. C. (63 Atl. Rep. 842). 

Davis v. Camden, Gloucester & Woodbury R. R. Co.—1. A standing 
trolley car is an invitation for a passenger to alight, and he has the right 
to assume that the car will not be moved, without signal or notice to him, 
while he is openly and expeditiously so doing. 2. It is not negligence per 
se to rise from a seat and step to the side of a slowly moving open car 
which is coming to a stop, for the purpose of getting upon the runboard 
to alight when the car does stop.—N. J. Supreme court. Opinion by 
Fort, x (63 Atl. Rep. 833). 

Simons v. loster—P. L. 1898, p. 715, authorizes the surrogate to 
order the executor to give notice, by posting and publication, to credit- 
ors to bring in their claims against the estate within nine months from 
the date of the order, and declares that when such order is made and 
notice is given, the surrogate may order that all creditors who have not 
filed their claims within the time, shall be barred from any action there- 
after against the executor. Section 71 (page 740) provides that, if any 
executor “to whom any such claim is presented” disputes the same and 
gives notice in writing that the claim is disputed, the creditor shall bring 
suit within three months after service of such notice, and if the suit is 
not commenced within such time the decree entered on the rule limiting 
creditors shall bar recovery on the claim as if the debt or claim had not 
been presented within the time so limited. Held, that where a creditor 
was notified that his claim was disputed, and he failed within three 
months thereafter to bring suit thereon, the claim was barred by the 
limitation order, though the rule to limit creditors was not made until 
after suit was actually on on the claim.—N. J. Supreme court. 
Opinion by Gummere, C. J. (68 Atl. Rep. 858). 

Porter v. Delaware, Lackawanna & Western R. R. Co.—1. No re- 
covery can be had for injuries due to fright. 2. Where one receives 
physical injuries all the resultant effects to his system are recoverable. 3. 
In an action for injuries, evidence that plaintiff was hit on the neck by 
something, and that dust from falling materials went into her eyes, took 
the case from the rule prohibiting recovery for fright alone.—N. }. 
Supreme court. Opinion by Fort, J. (63 Atl. Rep. 860). 
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Clothier v. Sigle—Where a wife is living separate irom her hus- 
hand, as a result of his wrongful desertion, and he refuses to furnish her 
adequate means for her support, the law implies an agency in het to. 
purchase necessaries on his credit—N. J. Supreme court. Opinion by 
Fort, J. (63 Atl. Rep. 865). 

Almandie v. Board of Excise of Camden—Where the function of a 
certiorari is the same as that of a writ of error, it will not, in ordinary 
cases, be issued until the conclusion of the proceedings that are to be re- 
viewed.—N. J. Supreme court. Opinion by Pitney, J. (63 Atl. Rep. 
866). 

George v. Board of Excise of Elizabeth—The fact that an organized 
body of persons, known as “Faith Curists,” who believe in God and 
Christ, hold meetings for Bible study and the religious and secular in- 
struction of the young in a building, the upper part of which is occupied 
as a dwelling and the downstairs rear portion of which is used for storage 
purposes, does not constitute such building or such body of persons “a 
church,” within the meaning of P. L. 1905, p. 42, c. 21, so that an inn 
and tavern may not be licensed as “a new place”’ within the limit of 200 
feet “ascertained by measurement from the nearest point of the chuhch 
edifice. "—N. J. Supreme court. Opinion by Garrison, J. (63 Atl. Rep. 
870). 

Osiel v. Osiel—It is the duty of attorneys concerned in applications 
to sue in forma pauperis to ascertain so far as they are able by investiga- 
tion that the applicant is entitled to the favorable consideration of the 
court, and that all the facts calling for the exercise of the court’s dis- 
cretion in behalf of the applicant exist —N. J. Chancery court. Opinion 
by Garrison, V.C. (68 Atl.,Rep. 549). 

Seligman v. Victor Talking Machine Co.—Where testimony of a 
number of disinterested witnesses showed that the continued operation 
of defendant’s manufacturing plant in the same block with plaintiff's 
dwelling caused noises and vibrations which prevented the inhabitants 
from sleeping during the night, plaintiff was entitled to an injunction 
restraining the operation of the plant during the night, although other 
residents in the same locality testified that their rest was not dis- 
turbed. N. J. Court of Chancery. Opinion by Garrison, V. C. (68 
Atl. Rep. 1093). . 

Hebrew v. Pulis et al—The essential thing to constitute an im- 
prisonment is constraint of the person, which may be by threats as well 
as by actual force; and if the words or conduct are such as to induce a 
reasonable apprehension of force, and the means of coercion are at hand, 
a person may be as effectually restrained and deprived of liberty as by 
prison bars. Where a plaintiff in an action for false imprisonment has 
submitted to the defendant, it is a question for the jury whether the 
submission was voluntary or brought about by fear that force would 
be used, unless it is clear that there was no reasonable apprehension 
of force. An officer, who has no warrant for arrest, is not justified in 
compelling a person whom he may suspect of larceny to strip naked for 
the purpose of a search. N. J. Court of Errors and Appeals. Opinion 
by Swayze, J. (64 Atl. Rep., 121). 
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Board of Health of the City of Woodbury v. Cattell—The pro- 
ceeding before a justice of the peace to recover a penalty for the viola- 
tion of the provisions of an ordinance passed by a board of health 
pursuant to Gen. St. p. 1638, Sec. 18, is a civil action in the court of small 
causes. The only question reviewable on certiorari bringing up a judg- 
ment in such a proceeding is whether the court had jurisdiction of the 
parties and the subject-matter of the suit. N. J. Supreme Court. 
Opinion by Reed, J. (64 Atl. Rep., 144). 


The right of a bona fide holder of a promissory note to fill in a 
blank left for an amount with the sum stated in the margins is sus- 
tained in Chestnut v. Chestnut (Va.) 2 L. R. A. (N.S.) &79, unless the 
blank was left by mistake. 

The word “noon” used to denote the beginning and termination of 
the risk under an insurance policy, is held, in Rochester German Ins. 
Co. v. Peaslee-Gauldert Co. (Ny.) 1 L. R. A. (N.S.) 364, to be properly 
interpreted to be standard, and not sun-time, where the use of the 
former system of reckoning time has been the prevailing custom in the 
community for a long period. 


The legal obligation of a father to support his minor children is 
held in Spencer v. Spencer (Minn.) 2 L. R. A. (N. S.) 851, not to be im- 
paired by a decree of divorce giving the custody of the children to the 
mother. 
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bench. Mr. Scovel has been an 
assemblyman from Camden county 
for a number of years; more re- 
cently since 1903, when he has 
been prominent in various state 
matters. He is the son of the late 
Hon. James N. Scovel, State Sena- 
tor from Camden county from 
1864 to 1866. The appointment is 
highly spoken of, as Mr. Scovel is 
a man of talents. 


REASSIGNMENT OF CIRCUITS. 


Chief Justice William S. Gum- 
mere has made an order reassign- 
ing the Circuit court judges. 

Judge Frank T. Lloyd is assign- 
ed to the Mercer court in place of 
Judge Wilbur A. Heisley, who is 
transferred to the several Circuit 
courts in and for Passaic, Sussex 
and [Essex counties. Besides Mer- 
cer county Judge Lloyd will hold 
the Circuit courts in Burlington, 
Monmouth, Ocean, Middlesex, 
Somerset, Hunterdon and Warren 
counties. 

The new assignment of the other 
Circuit court judges is as follows: 
Judge Frederick Adams to, hold 
the Circuit court in the county of 
Essex; Judge Charles W. Parker, 
Hudson county; Judge Allen B. 
Endicott, Camden, Gloucester, 
Salem, Cumberland, Atlantic and 
Cape May counties; Judge Benja- 
min A. Vail, Hudson, Bergen, 
Morris and Union counties. 


A NEW CIROUIT JUDGE. 


In August Governor Stokes ap- 
pointed Mr. Frank C. Lloyd, of 
Camden, the prosecutor, to be Cir- 
cuit judge under authority of 
chapter 285 of the Laws of 1905. 
The appointment was made by the 
Governor after, it is said, he had 
consulted with Chief Justice Gum- 
mere and Justice Garrison, of the 
Camden Circuit. These Justices, 
as well as other Justices of the 
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Supreme court, gave their unquali- 
ed endorsement of Mr. Lloyd’s ap- 
pointment. 

This appointment will enable 
Justices in North Jersey to have 
smaller circuits, and thus the 
handling of litigation will be facili- 
tated. The salary for the position 
is $7,000 per year. The law under 
which Judge Lloyd was appointed 
permits the naming of two Circuit 
judges. It is believed that one 
other judge will be named later by 
Governor Stokes. 


OBITUARIES. 
VICE-CHANCELLOR MARTIN P. GREY. 

Vice-Chancellor Martin Philip 
Grey died at Wernersville, Pa., on 
Sunday, Sept. 2, after a protracted 
illness. He was taken ill last 
March with acute indigestion while 
presiding over his court in Cam- 
den. Medical treatment seemed to 
have no effect and he was finally 
compelled to relinquish his legal 
duties. 

On the advice of Chancellor 
Magie he concluded to take a long 
rest. He went to several places to 
recuperate, but without avail. 

The funeral took place in Cam- 
den on Sept. 5, from the residence 
of his son, Mr. Norman H. Grey, 
and the interment was in the Coles- 
town cemetery. é' 

Vice-Chancellor Grey was born 
in Camden, December 20, 1841, 
and was the son of Judge Philip J. 
Grey, who was born in Dublin, Ire- 
land in 1798, and who was promi- 
nent in New Jersey until his death, 
being collector of Camden, Judge 
of the Pleas, and editor of the 
“Camden Mail,” from 1833 to 1860. 
After studying in the schools of 
Camden and Philadelphia he took 
up law as a profession, studying 
with Abraham Browning. In June, 
1863, he was admitted to the Bar 
as an attorney, and received his 
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counselor's degree three years 
later. 

He had his office at Salem until 
January 1, 1887, when he went to 
Camden and formed a partnership 
with his brother, the late Attorney- 
General Samuel H. Grey. On 
March 19, 1896, he was appointed 
a Vice-Chancellor by the late Alex- 
ander McGill. He was re-appoint- 
ed by Chancellor Magie in 1903. 
His term would have expired in 
1910. He leaves a widow, one son 
and three daughters. 

MR JACOB C. HENDRICKSON. 

Mr. Jacob C. Hendrickson, a 
Burlington county lawyer, and 
brother of Supreme court Justice 
Charles E. Hendrickson, died at 
his home near Mt. Holly on 
August 28th. , 

Mr. Hendrickson was born in 
New Egypt, Ocean Co., Jan. 12, 
1855, attended the Mt. Holly Aca- 
demy, and studied three years in 
Princeton College. He read law 
with his brother, Judge Hendrick- 
son, and was admitted to the Bar 
of the state as an attorney at the 
November term, 1881, and as 
counselor in November, 1884. In 
1881 he married Hannah A. Fort, 
daughter of Hon. Andrew H. Fort. 
He was clerk of the Board of Free- 
holders for one term, solicitor for 
the Board for two terms, and was 
assistant prosecutor of the pleas 
for one year. He was an active 
stump speaker and a Democrat in 
politics. 

MR. EDWIN A. 8S. LEWIS. 

Mr. Edwin A. S. Lewis, of the 
Hudson County bar, head of the 
law firm of Lewis, Besson & Stev- 
ens, died Sept. 5 at Bethlehem, N. 
H., where he had gone for his 
health. He had been more or less 
ill for the past two years, but espe- 
cially for a few months. Something 
like a year ago he underwent an 
operation for ulceration of the 


stomach in a private hospital in 
New York. Last December he be- 
came worse, and after spending 
some time at Bernardsville, his 
summer home, he moved with his 
family to Bethlehem, N. H. His 
uncle, Col. Edwin A. Stevens, who 
returned Sunday from Europe, and 
his pastor and relatives and friends 
were at his bedside in Bethlehem 
at his decease. 

Mr. Lewis was born in Pau, 
Irrance, March 15, 1870. He was 
the son of Edward Parke Custis 
Lewis, who was a colonel in the 
Confederate army, and afterwards 
United States Minister to Portugal 
under President Cleveland’s ad- 
ministration. He was descended 
from Fielding Lewis, whose wife 
was Betty Washington, a sister of 
President George Washington. 
Their son, Lawrence Lewis, mar- 
ried Eleanor Parke Custis(a grand- 
daughter of Mrs. Martha Wash- 
ington), and their son, Lorenzo, 
was the father of Edward Parke 
Custis Lewis; so that he was a de- 
scendant of both the Washington 
and Custis families. On the side of 
his mother, Mary Picton, he was a 
descendant of John Stevens, of Ho- 
boken, inventor of the steam pro- 
peller boat, whose son, Edwin A. 
Stevens, was the father of Mrs. 
Mary Picton Lewis. 

Mr. Lewis prepared for Prince- 
ton in Stevens High School of Ho- 
boken and St. John’s School, Sing 
Sing, New York. He graduated 
from Princeton in the class of ’91, 
having taken an active interest in 
athletics, and having played tackle 
on the university foot ball team in 
the fall of 1890. He was a member 
of the Ivy Club of Princeton, and 
was also a member of the graduate 
board of governors of the Ivy Club 
at the time of his death. After 
graduating he attended the New 
York Law School and graduated in 
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1893. He served a clerkship in the 
office of the late John C. Besson, 
and was admitted to the bar as an 
attorney at the June term, 1894, 
and as a counselor at the June 
term, 1897. Upon the death of 
John C. Besson, in 1894, Mr. Lewis 
formed a partnership with Samuel 
A. Besson and Richard Stevens, 
under the firm name of Besson, 
Stevens & Lewis, which partner- 
ship continued until April 1, 1898, 
when a new partnership was form- 
ed, consisting of Edwin A. S. 
Lewis, J. W. Rufus Besson (a son 
of John C. Besson), and Richard 
Stevens, under the firm name of 
Lewis, Besson & Stevens, which 
partnership continued until his 
death. 

He was counsel to the Hoboken 
Land and Improvement Company, 
to the Board of Health of the city 
of Hoboken and to the Fidelity and 
Casualty Company of New York. 


In 1898 he was appointed by Judge 
Kirkpatrick referee in bankruptcy 
for Hudson county, and was re-ap- 
pointed from time to time by Judge 


Kirkpatrick, and afterward by 
Judge Lanning. The late Chancel- 
lor McGill appointed him special 
master and examiner in Chancery, 
and also made him one of the exec- 
utors of his will. At the June term 
of the Supreme court in 1898 he 
was appointed by the court one of 
the examiners of applicants for ad- 
mission to the bar and served for 
three terms. 

He took an active interest in pol- 
itics, and, although he never held 
an elective office, he often spoke at 
political meetings, especially dur- 
ing the campaign in which Chan- 
cellor MeGill and Charles C. Black 
ran for Governor. He was a dele- 
gate to the Democratic National 
Convention held in St. Louis in 
1904, which nominated Alton B. 
Parker for President. 
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He was one of the charter mem- 
bers of the New Jersey State Bar 
Association, and attended many of 
their meetings. He was a member 
of the Princeton Club, the Univer- 
sity Club and the New York Bar 
Association of New York City, and 
of the Somerset Country Club of 
Bernardsville. He was twice elect- 
ed president of the Bar Association 
of Hudson county, which position 
he held at the time of his death. At 
a special.meeting of the Bar Asso- 
ciation held on the 7th day of Sep- 
tember, the following resolutions 
were adopted: 

“Resolved, That in the death of 
Edwin A. Stevens Lewis, president 
of this Association, the Hudson 
County bar has lost one of its chief 
ornaments—a man who, by his se- 
rene spirit, loyalty to clients and 
ardor in upholding professional 
ideals, added respect to the affec- 
tionate admiration felt by all who 
came within the influence of his 
personal charm.” 

He was a member of the Essex 
Troop of Newark for seven years, 
and took a great interest in its ca- 
reer, and was first sergeant when 
he resigned. He always took an 
active interest in church work, and 
for ten years was vestryman of 
Trinity Church, Hoboken, and for 
the last three years has been its 
junior warden. In 1899 he was 
elected a member of the standing 
committee of the Diocese of New- 
ark of the Protestant Episcopal 
Church, and has been a member of 
that committee continuously since 
that time. 

In 1899 he married Alice Stuart 
Walker, a daughter of General H. 
H. Walker, of Morristown, N. J. 
He is survived by his widow and 
two sons, Edward P. C. Lewis and 
H. H. Walker Lewis. He resided 
during his whole life in the city of 
Hoboken, spending the summer 
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months at his country home in Ber- 
nardsville, Somerset county, N. J. 

An excellent portrait of Mr. 
Lewis appears as a frontispiece to 
this number of the Journal. 


MR. EDWARD MEEKER WOOD. 


Mr. Edward Meeker Wood, 
member of the Union County bar, 
and county collector of that coun- 
tv, died on September 11 at his 
home in Elizabeth after an illness 
of about four months. He went to 
the Hot Springs last April in hopes 
that his health would be improved 
by the trip, but on the contrary it 
became rapidly worse, and he was 
brought home to die. 

Mr. Wood was born in Morris- 
town March1,1&853,andwas the son 
of William Nelson Wood. He read 
law in Elizabeth with Colonel Jay 
Augustus Fay, and was admitted to 
the bar of this state November, 
1878. He was a member of the 
Elizabeth City Council for four 
years. From the beginning he had 
success in his profession, and built 
up a large practice. 

Mr. Wood entered politics early 
in his career. He was always a 
steadfast Republican. Itdidnottake 
him long to be ranked among the 
leaders of his party. He was look- 
ed upon as such until his death, al- 
though for several years back his 
participation in active politics di- 
minished. He was for many years 
a member of the Union county Re- 
publican committee. For a dozen 
years or more he has been re-elect- 
ed every year to be county collec- 
tor, and in this office he had high 
repute. The financial affairs of the 
county were an open book to him 
through his long familiarity with 
the conditions. His advice was in 


constant demand when the new 
court house was being built, and 
the members of the board contin- 
ually consulted him about county 
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affairs. When he was re-elected 

county collector in May, 1906, 

there were several tributes to him 

that contained genuine feelings, 
and a telegram was sent to him- in 

Virginia expressing the earnest 

wish of the board that he would 

soon be back with the members. 

Through the fact that his ances- 
tors, Aaron Ogden, Jonathan Day- 
ton, Francis Barber and others, 
fought in the War of the Revolu- 
tion, some of them being officers in 
the colonial army, Mr. Wood was 
a member of the Society of the 
Cincinnati. He was also a member 
of the Sons of the American Revo- 
lution, and was enrolled in other 
societies. He belonged to the Mat- 
tano Club. He was a member of 
the Union County Bar Association. 
He was active in the Lincoln Asso- 
ciation of Union county, which 
used to give annual Lincoln din- 
ners. He attended the First Pres- 
byterian church, and is survived by 
his wife and two daughters. 

BOOK NOTICE. 

DIGEST OF THE BANK- 
RUPTCY PROCEEDINGS re- 
ported in American Bankruptcy 
Reports, Vols. 1-14. By Bend- 
er and Hinman, Albany: Mat- 
thew Bender & Co., 1906. Pp. 
561. Price $5.00. 

This book is exactly what the 
title suggests, and is thus far the 
only Digest published to the bank- 
ruptcy decisions under the Na- 
tional Bankruptcy Act of 1898. It 
also contains a table of cases and 
a table of sections of the Act of 
1898 construed or affected by the 
bankruptcy decisions. 

The work would seem to be a 
necessary one for those attorneys 
who practice in bankruptcy, and 
who are in possession of the valu- 
able American Bankruptcy Re- 
ports. 


